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ANTHONY do CARVALHO, 


Petitioner, 


-against- 


IMMIGRATION AMD NATURALIZATIOM SERVICE# 

Respondent. 


REPLY BRIEF FOR THE PETITIONER 


haemxs 


The Uuig ration and Motor alias tiea Services 

(hereinafter referred to aa UP ) argunent niaatates and 

clouds the isaie in this case. IMS st a tesi 

the statute (Section 212(c)) perauLts a 
lawful permanent resident alien Who is 
the subject ef an exclusion proceeding 
to apply for discretionary relief. • .but 
precludes a lawful permanent resident 
alien Who Is the subject ef a deportation 
proceeding fren applying far such relief. 

(Respondent*s Brief# p^ge 1), 







US thus contends that the difference la treatMnt reate on 
^•ther aa exclusion or a deportation proceeding is brought 
against the alien. Ibis is inaccurate. Discretionary relief 
under *212(c), ( 0 0.S.C. *1182(o) ), is available to a 
peraanent resident in both an exclusion and a deportation 

proceeding. 8 C.F.A. *212.3, Matter of Q-A-. 7 ZAM.Dec. 

274 (DXA. ltS€), Matter of S-. * I«, Doc. 3*2 (DZA. 1**4, 

approTed A.8.. 19SS) • Dwom, to be eligible for such relief 
in a deportecien proceeding, the peraanent resident aust have 
left the waited States and re-entered after his conviction. 

mate •* *- a - (supra) , Matter of S-(supra) ; Matter of 

Arlas-wribo. 13 UM. Dee. 69* (BZA. 1971) • Thus the differ¬ 
ence in treataent rests on idiether the peraanent resident 
alien left or reaained in the united States after his conviction 
The issue is idiether the znaigratien and Nationality Act. 
Section 212(c). ( 8 U.S.O. *1182 (c) ) violates petitioner's 
Fifth Aaondneat equnl pro t e c tion right because it dr ' *s bin 
an eppertuaity to request discretionary relief to rsaatinue 
donicile in the united States only beerur i he resMtia A in the 
united States after his conviction. 

Contrary to IMS's contention, the Ninth Circuit did 
not rule on the issue presented in this case. Zn Arias-Tribe , ; 
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th« Vint* Circuit interpreted the statute *212 (c) # and found 

^ I 

tkat ft did not allow approval of an "application for advance 
permission to return to an unrelinquished domicile" in a 

i 

deportation proceeding for an alien who remained in the united 
States after a narcotics conviction. Arlas-wrlbo v. x.u.s.. 

44d F.2d 1198 at 1199(1972). Ao Court distinguished those 
c »ees which allowed *212 (c) relief in a deportation proceeding 
to permanent residents who had departed from and re-entered 

the united States after their convictions. Matter of 8- 

(supra); Matter of Q -A-(supra) . Petitioner dees net 

contest IMS's interpretation of the statute *212(c); rather he 
co nt ends that the statute is unconstitutional heca u se it denies 
him an opportunity to apply for discretionary relief only 
hecause he remained in the united States after his oonvlction., 


3 - 








J 



». ■bto rm ssam- 


Equal protection analysis roqniros a decision as to 
dut Equal protection Aaadaxd will bo applied. IMS does not 
contest petitioner's assertions that lactic- 212(c) violates 
equal protection under the "compelling state interest standard" 
or the "sore demanding rational relationship standard. * And 
petitioner will present no further argusset under these 
standards accept to point oat that a sore dema nd I ng and a 
■ere realistic version of the rational alatieuship test has 
been aeofeted, explicated and applied by this Court in several 
recent cases. Beraas v. Yl 11 !* 0 * •* Terre. 476 P.2d 806 

(2nd dr., 1973)i Pemirach v. PsVos , 476 F.2d 403(2nd Cir., 
1973) > and City of Mew Ter* v. Xlchardpen, 473 F.2d 923 (2nd 
Cir.# 1973). 

XM misstates and misapplies the traditional 
rational relationship standard. Its statement that equal 
protection bars the invidious classification is amorphous 
and without definition, the explanation of equal protection 
found in F.S. Aerator Suano is detailed# logical and gives 

l *t should be noted that although the Supreme Court 

overruled the Second Circuit's Seeision in formas, it did not 
disapprove the Squal Protection standard this Court applied, 
yli^amo of soils Terr e v. Boraas,-O.S.-39 L.Bd. 2d 797 



/ 





gtidaae« to tte function of applying X** to fact* 


Tho [legislative] classification must Its 
reasonable, not arbitrary, and am at rost 
upon i not ground of dlfforoneo having a 
fair and substantial relation to tbe object 
of the legislation, so that all persons 
similarly circumstanced shall bo treated 
alike. 

r.a- levator guano Oo. v. gjrgih4a> 

253 V.S. 412 at 415 (1920). 

Further, the quotes with Which IMS supports its 

interpretation of equal protection are nisleadlag because 

they are rMoved frost the facts and reasonings of the cited 

cases, in eruenwald v. eardnor, this oeurt relied on 

statistical data Which shewed "that woman, as a class, earn 

less than non, [andj that their e c o n om ic opportunities in 

higher age groups are lees." 399 F. 2d 591 at 592 (2nd Cir., 

1999) • the Oeurt thus found that there was a reasonable 

relationship between the classification, wsoen, and the 

lagislatioi's purpose, reduction of the economic disparity 

between men and women, the Court thereby found that the 

cesses created by the legislative classification were not 

similarly situated and that the classification was reasonable 

and had a fair and substant i al relation to the legislation s 

object. Severn, it must be noted that Ooagress subsequently 

removed the disparity between men and women in the challenged 
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statata, 42 B.ft.c. *415 (b)(S). f 

I] 

*h« qeate cited fro* Fnk Beat mfc v. I.1J. refer* 
t« a qntatlN tf aMaittratlv* laws «h«tk«c m iMblitratoi 
fiTMi dlacre t1 a*a r y paw «ay apply tkat pewer by rale-aaklai 
ratkar tkaa at a eaae-ky-eaae kaaia ? Ala laaaa ia far 
raaewad fra* tka laaaa af aqaal pratactiaa reqmironeata. 439 
r.24 72« at 73# (2nd. Clr.,197#),(keapeadaat's Brief, papa 1J 
ZVS'a appllcatlaa af aqaal pratactiaa law to tka 
faota af tkia aaaa ara elrcaltaaa aal laoarract. zt ekarac- 
tariaaa tka parpaaa af 9212 (e) aa waller atlay kardaklp ta 
peraaaaat raaldaats wha have laft tka V&ltod Staten and ara 
kalay barrad fro* re-aatry, Ikla oaafaaaa aad oaaklaaa 
claaalfi c a tl aa aad parpaaa. By sack layle tka alaaalfloatlan 
la Yeaaer, 3#4 M. 3#S (19M), waald Kara kaaa 

jastlflad If tka parpaaa wara pkraaad aa ralakaraaaaat fra* 
aaaaeeaaafal ladlyaat appallaata aka wara aaataaead ta jail 

| j 

ratkar tkaa raiakaraiaat fra* aaaaeeaaafal ladlyaat appallai 
Aa parpaaa af 9212(e) la ta prevlde a aaaa a far 
aaallaratlay hardaklp. Aa claaalf icatlaa la par*aaaat 
2 

Bah.I». 92-403, Title Z f 104(b), Oct. 30,1972; aaa 

„ 42 V.B.ejk. 9419(B)(3), (1974, Backet Bart), 








residents of mere than a*van years domicile aha hava been 
convicted of a marijuana (or narcotics) related offense and 

I ! 

who hava velantarily proceeded abroad after their conviction* 
In the context of this case the classification creates two 
classest those who hava regained in the United States after 
their conviction and those who have voluntarily proceeded 
abroad. 

IMS states that the difference in treatment is 
justified by the difference in exclusion and deportation. 

But the difference in treatment dees not rest on that 
distinction. Sene permanent residents subject to deportation 
and against when deportation proceedings are brought nay 
request and receive §212(c) relief, (see discussion page 2.) 

Bven if IMS's distinction were correct* it faild 
to demonstrate how the difference in exclusion and deportation 
relates to the purpose of provision of a naans to ameliorate 
hardship. 

IMS argues that "something" is related to the 
difference between oanvlctlen for marijuana or a narcotics 
related offenses and other crimes* but* dees net shuts what 
that "semething" is. A permanent resident of nore turn seven 
years convicted ef a marijuana or narcotics related offense 
may seek §212(c) mlief in rn exclusion proceeding* or in a 




deportation proceeding if ho loft aad rotaraod to tho united 

States after his conviction. A permanent resident of nore 

* 

than seven years convicted of a marijuana (or narcotics) 
related offense mho remains in the united States after his 
conviction nay not seek f212(c) relief. The differential 
treatment is not based on the difference b e twe e n marijuana 
(or narcotics) offenses and other crimes. 

ZMS argues that the Emigration and Nationality Act 
provides other forms of discretionary relief to depertable 
long-term permanent residents, specifically sections 244 and 
245. ( 8 U.S.C. §1254. §1255 )• Not only do sections 244 
245 have very different eligibility criteria than 212(c). they 
are not even applicable to persons such as petitioner. 

Section 244. ( 8 U.S.C. §1254 (a)(2) ) provides that 
in the case of a person depertable because of conviction for 
a marijuana ( or Narcotics ) related offense 


tho Attorney numeral may. in his discretion, 
suspend deportation and adjust tho status to that 
of an alien lawfully admitted for permanent 
residence [if] (tho) alien applies to tho Attorney 
ooneral for suspension of deportation and ... has 
been physically present in the united States for 
a continuous period of not loss than ton years 
immediately following the commission of an act ... 
constituting a ground for deportation, and proves 
that during all of since period he has been and is 
a person of good moral character; and is a person 
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whoa* deportation would, in the opinion of the 
Attorney General, result in exceptional and 
extremely unusual hardship to the alien or to his 
spoua i, parent, or child, who is a citisen of the 
United States or an alien lawfully admitted for 
permanent residence. (Mphasis added.) 

The eligibility for Section 244 are much more 

stringent than for §212(c) relief tAen applied to permanent 

residents. Section 212(c) offers rfclief to a permanent 

resident of seven yearn. Section 244 requires ten years 

residence with good moral character after commission ed the 

narcotics offense plus exceptional and extremely unusual 

hardship to the alien or a citisen spouse, parent or child. 

Petitioner has lived in the United States for eighteen years 

hut only seven years have passed since his conviction. Aerdv 

he is not eligible for Section 244 relief, farther, the legis* 

lative history of Section 244 demonstrates that Congress did 

not have permanent residents such as petitioner in mind when 

it imposed stringent limited eligibility criteria for sun- 

pension of deportation since the criteria were imposed to 

prevent abuses of status adjustment from non-inmigrant to 

3 

!! resident. The Souse Report made it absolutely clear that 

. 

the Congress was focusing on the Attorney General's discretion 
4; to adjust status, not to suspend deportation when it imposed 
stringent eligibility requirements for discretion* 















The teza "exceptle a ml aad itr i—X y uuul 
hardship" repaires mm aaplaaatloa. The 
coaaittee la aware that la alaaet all eaaaa 
•f dapartatiaa, hardship aad frefmaatly mamsmal 
hardship is axperiemced by tha aliao ar tha 
■sshars a£ his fsally aha stay ha saparatad froa 
tha alias. «ha oaaaittaa la awara, tee, af tha 
progressively iaaraaaiaf aaahar af eaaaa la which 
aliaaa ara dallharataly flaatiag aar iaalf ratios 
laws by tha processes af gaialaf ahsiaaisa lata 
tha fhlted Stataa illegally ar aataaaihly aa 
aaaiaad.fraata hat with tha iataatiaa af aatablishiag 
thsaailvas ia a aitaatiaa la which thay say 
awhaafaaatly have aeeaaa ta aaaa adaiaistratlve 
rsaedy ta adjaat thair states ta that af paraanaat 
raaidaata. This practioa la frwaaly aafair ta 
aliaaa who await ahraad thair tarn aa tha gaeta 
waitlay liata aad who ara deprived af thair feeta 
awahara ia fewer af aliaaa who i Amiga ia tha abase, 
fhia praaft$oe ia thraataaiaf aar satire iaaigratiaa 
aystaa aad tha iaoaatiwa far tha praetioa aaat ha 
raaoved. h o eerdlagly, wader tha hill,' ta jaatify 
tha saspsasiaa af dapartatiaa tha hardship aaat 
aat aaly ha mam seal bah aaat also ha aaoeptleaally 
aad satrsaaly mamsmal. 4 

Sectloa 245 ragairess 

(1) that tha aliea ha a mative af tha Baatara 

■salspherei 


(2) that tha aliaa is eligible ta receive aa 

iaaifraat visa aad la atelasible ta tha Vhlied Stataa far 


■•ft. 547•• 


depart. Me. 1345, Pah. 14, 1952, to acceapamy 


1952 ftf 4 fpft 
, p. 1719 gaa tl ag 



feotaata "3* 












peznaaaat residence, and 

(3) that u iwifraat viu is Iwdlatoly 

5 

available to tko alias at tlia tine tke application la approved. 

Patitioaar is axclodabla as aa alias wbe kas baas 
convictad of a aarijuasa ralatad offossa, f212(a)(23), ( • 

9.1 .C. $1182 (a) (23) ) • Tko only way as exdedable alioa caa 
oaat tko §243 roqnireas s t kat ka bo olifikla to receivers* 
iadgrut visa aad bo admissible to tko united ftatos la if ko 


5 

lac. 243(a) Tko atatas of as alios, otkor tkaa as 
alioa crstana, wko was inspected asd adaittod or paroled la to 
tko Oaitad ftatos aay bo adjasted by tko Attorney General, ia 
kia dAacrotios aad aador sack rofalatioas aa ko aay proscribe, 
to tkat of as alioa lswfslly adaittod for poraasaat roaidoaco 
if (1) tko alioa aakoa a-, applicatioa for sack n d jdft wt a t, (2) 
tko alioa ia eligible to receive aa iaaifraat visa aad is 
■hiiaiblo to tko Baited ftatos for pozaasoat roaidoaco, aad 
(3) aa iaaifraat visa is laaodiatoly available to kia at tko 
tiao kia applicatioa is approved. 

(b) Upon tko approval of as applicatioa for adjastaoat 
aado aador ssbsoctioa (a), tko Attorney Ooaoral skall record 
tko alioa's lawfal adaissioa for pozaaaeat roaidoaco as of tko 
date tko order of tko Attorney Ooaoral approviaf tko application 
for tko adjastaoat of states is aado, aad tko decretory of 
Itate skall redoes by one tko asakor of tko proforoaao or 
aeaprefereaoe visas aatkerised to bo issaod aador seetiea 
203(a) witkia tko class to wkiek tko alioa is chargeable, for 
tko fiscal year tkaa oarroat. 

(c) Tko provisioao of tkis section skall aot bo 
applicable to aay alioa tko is a native of aay coaatry of tko 
Western ■—(sphere or of aay adjacent island awed in section 
101(b)(5). 
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I 


obtains a waiver of his excludability. There is no pro¬ 
vision which allows a waiver of excludability based on con¬ 
viction of a narijuona related offense* See §212(f)#(h)#(i) 
( 8 U.S.C. §1182(y)#(h)# (i)• therefore petitioner is not 
eliyible for §245 relief. 


I 


# 


XV8 states# without citation# i 

£o]ae indispensable eleneat, in raisiny an 
■«ual Protection issue# is the existence of 
sene riyht whiah is adversely affected of 
inpinyed upon. 

(Kespondent's Brief# paye 13.) 

Application of equal protection does not require a pre-existent 
riyht. Per exanple# in V.S. Pept. of Agriculture y. Moreno# 
the Suprene Court struck down §3 (a) of the Pood Stanp Act of 
1884 as violative of "federal 11 equal protection. 413 V.8. 

528 (1973)• Shis statute created a riyht to food steeps to 
households hut 'excluded any household containing an individual 
who was unrelated to any other amber of the household. Vo 
person had a pre-existent riyht to food stanpssbefore the 
statutory entitlsawnt# and no person in a household with an 
unrelated nanber had a riyht to food staqpa under the statute. 
Similarly, in petitioner's case# §212(c) creates a loyal 


"f> 


8 

See Tihke v. I.V.8., 338 P.2d 42 (2nd Cir.# 1984)4 











capacity to request discretionary relief to coatinne domicile 

7 

ia the Waited States, hat excludes potitioaor oaly because 
ho remainet in the United Stataa aftor his conviction, 
potitioaor thereby ia doaiod oqaal protoetioa of law* 

ZI8 argues* 

Congress ia exercising its ploaary aathority 
to make ralos for tho doportatioa and oxclasioa 
of aliens, may ralidly aako discrotioaary roliof 
availahlo to oao class of alioas aad proclado 
sack roZiof to aaothor class ofahlioas. 

(despondent*s Brief, page 7*) 

la sapport of this position, US gaotos Orahsag . 

403 M.S. 365 (1071). Bat ftraham v, ^c^arfpgn 

dealt with fodoral as versus stato powor, not tho ceastitu- 

tionality of a fodoral law. Oho pkraso Which ZBS gaotos tnm 

this caso ia its fall eoatoat is as followss 

A» additional reason why tho stato statutes at 
too«o ia those casos do not withstand constitutional 
sera tiny emerges frost tho area of fodoral-stato 
relations • the Motional government has "hroad 
eoastitatioaal powors ia determining tdat alioas 
t ^.n Mo adaitted to tho laitod States, tho period 
they remain, regulation of their ooadaet Before 
aataraliaatioa and tho terms aad conditions of 

their aataraliaatioa.* 

403 M.S. at 376-377 (1071). 


ZBS also refers to 


130 M.S. 


s potitioaor makes dear ia POU 
os that eligibility for dioerot 
tho exorcise of that discretion 


I Z of his Brief, 
oaary relief does 
ia his favor. 
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581 (INI) ud 


LY*l} lf Ai m7m 


342 V.S. 500(1952). 


did Mt lavtlTd an egual. protection challenge to federal 
legislation either. Hilo csss dealt with the qasstioas of 
Whether aa existing treaty impaired tko validity of a Con¬ 
gressional Act aad whether a goverse eat kad power to exclude 
foreigners. Severed in dicta, tko Cemrt stated tkat what it 


tozaod "aeve reign powers" are "restricted in tkeir exorcise” 
ky tko Constitution. 130 9.8. at 808. 

■arlsiades v. jhaaghnousy decided tko issue of 
•Whether tke United States constitationally nay deport a 
locally resident alien because of ■ — bo rskip in tkw Communist 


legally resident alien because of m e mbe rship in tkw Communist 
party.342 9.8. at 581. Ike Court found that "Congressional 
apprehension of foreign or internal dangers short of war" can 


authorise tke exorcise of tke deportation power. 342 V.8. at 
587. Under ike historical conditions in 1940 an C 1952, tke 
Court felt tkat Congress was reasonable in its determination 
that there mas a threat from Oenmnnist power without and 


Communist conspiracy within tke united States. Further, tke 
Court found that during tke period of each alien's membership, 
the communist party kad taught and aduncated overthrew of tke 
Coyenmmnt of tke United States ky force aad violence. 
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fhe iaittt ud fActs of HrliUdti art tku far 


r«WTtd froa tktaa af petitioner's case. Petitioner in at way 
is involved with a threat to the wary existence af the united 
•tatas* fan of favanhaat. Ha ia depertable be auaa af 
jl aarijaaaa possession. Ha daas net, aa versus Harislades. 
challenge tha fraaada af hia depertable atatas. Ha coataads 
oaly that whaa legislation affords dlacratioaary raliaf to 
asawi loaf-tan panaaaat residents aad a t to ethers, tha 
lagislatioa should aaat tha staadarda af aqaal pratactioa. 

However in tha iatarast of fally iafoniag tha Court, 

. 

; patitioaar recognises that ia dicta tha Supraae Coart statod 

that policias toward aliaas ara 

vitally aad iatricataly interwoven with 
i inn t Maps 1 in son policias ia regard to tho conduct 
of foraiga relations, tho war powar aad tha 
maintarnaxes of a republican fan of gevernnant. 

Such natters ara aa exclusively aatnatad to tha 
political branches of geverunaat as to ho largely 
inurane from judicial inquiry or iatorfaroaca. 

fit V.8. at 5M-M9. 

Although IMS does not roly or point to this statement ia its 
brief, since it cites Harislades. perhaps tha statement is 
worthy of discussion. Firstly, tha Court nakos it absolutely 
clear that tha statement is dicta aad that its decision is 

•If* 










a*t 1 mm 4 n the ptiitiaa txprMiad therein. SMMdlf, «v«n 

11 i 

im this dicta* the Court daaa afct say tkat sack natters ara 
tatally ina fraai jadicial inquiry; tkat tka political 
kraaekas kava plenary power. 

Petitioner assarts sack dicta should net ba con¬ 
trolling ia kis case. Tka dicta is found la a decision which 
reflects tka political cencems of its tiaa and is kasad aa 
aery diffaraat facts. Zt is aat precise la its evaluation of i 
valid judicial powers. Further* it rests aa tka assuaptien 
tkat policies toward aliens aret 

vitally and intricately interwove* witk 
ooataaporaaaoas policies la regard to tka 
oaadaet of foreign relations* tka war power 
and tka maintenance of a repuklicaa fora of 
povanuaaat. 

342 V.S. at SM-Mt. 

Fatitiaaar's case has absolutely no relevance ta international 
political policies or to tka existence of puited States 
democracy. 

Fatitiaaar does not oantost tka positlaa tkat tka 
Federal Oeaprese has power to make laws witk repard to 
exclusion and dopartatiaa or tkt position tkat Ooaprass aay 
j anka discretionary relief available to ana class of aliens 

"These restraints upon tka judiciary, occasioned by 
different events* do not control today's decision..." 342 
1IX at Mt-IM. _I 

I 


16 









aa4 aet te another. Petitioner assert* ealy that when congress 
affords discretionary relief hy legislation te seas long-tern 
yerasaeat residents and not te ethers, this leyislatisa sfeeeld 
he ia aeoerd with the Federal Oeastitatlea's Fifth Aneadneat. 

■e where ia ZMI's Brief is there a stateaeet which specifically 
denies this assertion. 









Section 212(e) donroa petitioner eqaml protectie* ef 
lew in Tielfctien ef the Vifth Anwadnant *o Me Process Clenee. 
There fere the decision ef the heard ef XMlgratloa Appeals 


petitioner shonld he aliened te apply fer diseretienary relief 
from deportation. 


hespectfally snhndtted, 

Moitsoh h. hzenh 

Attorney fer tetitiener 
Office h M. Address 

m uwh Aih socxhty 


JVUUff C. BZARTUAT and 
JAMBT M. GAI.V9, of cennsel. 


11 park Plaee 

hew York* Hew York 19007 

Tali BA 7 - 2731 



































